
BEFORE THE ILLINOIS POLLUTION CONTROL BOARDR E C E ~V ED

CLERK’S OFRCE
PEOPLEOFTHE STATEOFILLINOIS, ) OCT -82004

Complainant, ) STATE OF ILLJNO$S
Pollution Contro’ Board

v. ) PCB 97-2
) (Enforcement)

JERSEYSANITATION CORPORATION, )
an Illinois corporation, )

)
Respondent. )

RESPONSETO MOTION FOR SANCTIONS

NOW COMESRespondent,JERSEYSANITATION CORPORATION,throughits

undersignedattorney,andherebysubmitsits responseto the“Motion for Sanctions,Requestto

CloseRecord”filed by Complainant. Respondentstatesasfollows:

1. Complainanthasfiled a motion contendingthata“sanction”shouldbe imposed

againstRespondentto prohibit Respondentfrom filing a closingbrief.

2. In June2003 thehearingofficer scheduledthehearingsin this case.Pursuantto that

schedule,hearingsbeganon September23, 2003. Justfourdaysearlier,on

September19, 2003 (threemonthsafterthehearingofficer hadestablishedthe

schedule),Complainanttenderedto Respondentan “amended”opinion witness

disclosurethatfor thefirst time raisedan issueconcerninggroundwateratthefacility.

Hearingswereheldan September23 and24,and thehearingofficerdenied

Respondent’smotion to bartestimonyanddocumentarysubmissionsby Complainant

on thenewissue;however,becauseof thesurpriseto Respondent,thehearingofficer

permittedRespondentto identify newevidenceto respondto Complainant’snew

evidence.



3. Transcriptsof thefirst two daysof hearing,which constitutedthelargestportionof

hearings,wereavailableto thepartiesby October7, 2003.

4. Ratherthanproceedingwith thereconvenedhearingon October17, 2003,

Complainantrequested,andthehearingofficer granted,leaveto deposethetwo

witnessesidentified by Respondentto respondto Complainant’snewissues.These

depositionswerethefirst andonly depositionsconductedby Complainantin this

case;asidefrom theissueraisedby Complainant’stardydisclosure,all otherevidence

hadbeenintroducedin thecaseprior to thesetwo depositions.

5. In December2003thehearingofficer scheduledthereconvenedhearingto be heldon

January13,2004. Hearingwasheldthatday,at theconclusionof whichall parties

rested.Thehearingofficer setaschedulerequiringComplainant’sclosingbrief to be

filed on orbeforeMarch 15, 2004.

6. Complainantdid not file any brief until April 19, 2004,andat that time shefiled a

motionfor leaveto file instanterasa resultof theextremelength(138pages)of

Complainant’sbrief.

7. By orderenteredon September29. 2004,thehearingofficer grantedComplainant’s

motion for leaveto file thebrief.

8. Respondentrecognizesandapologizesfor the inability to completethebrief prior to

thedateof thisresponse.ThroughouttheprecedingmonthsCounselhasanticipated

stretchesof time sufficientto draftthebrief; however,without exceptionemergencies

havearisenwith otherof Counsel’scases,orotherprojectshaveinterfered,which

havekeptCounselfrom attendingto thebrief. Among otherthings,Counselhasfiled

morethanadozenbriefs orrelatedpleadingswith variouscourts,someon expedited

briefingschedules,sinceJune. In addition,Counselhasbeenrequiredto attendto



numerousmatterswith non-waiveable(i.e.,jurisdictional)deadlines,somewith this

Board, somewith variouscourts. In additionto all this,Counsel’sability to timely

andefficiently draft andfile his legal workproducthasbeenaffectednegativelyby a

completeturnoverin Counsel’sstaffthat occurredthis summer;only now hasthe.

staffbegunto fully comeup to speedwith thedemandsof Counsel’spractice.

9. Complainant’smotion alsoidentifiescircumstancesthathaveinterferedwith

Counsel’sfinalizationof thebrief. As Complainantnotes,the long delaysincethe

September2003hearingshasmeantthatRespondentmust“re-familiarize[himselfj,

onceagain,afterthepassageof time, with theextensiverecordthatexists in this

matter,including all factsandargument.” (Complainant’smotion,at 2, para.8).

Throughno fault or causeof Respondent,by thetime Complainantfiled its brief on

April 19, 2004, sevenmonthshadalreadypassedsincetheoriginal hearings,and

threemonthshadpassedsincethereconvenedJanuaryhearing.In addition,

Respondenthasbeenfacedwith thedauntinglengthofComplainant’sbrief, aswell

astheuncertaintywith respectto its filing.

10. Respondent’smotion containsanumberof inaccuraciesormisleadingsuggestions.

AlthoughComplainant’sbriefwasfiledfive weeksafterits original due date,it was

filed afull six monthsaftertheavailability of thetranscriptofthefirst hearingdays

(in which ninety percentof this case’sevidencewassubmitted). Therecordwas

completedon January13, 2004, which wasfourmonthsbeforeComplainant

submittedits brief. And thebrief wasnot “filed” until September29, 2004;prior to

that date,Complainant’smotionfor leaveto file the overlengthbrief hadnot been

allowed.



11. Most significantly,Complainantmisstatesthedelayspreviouslycausedin this case.

Thecomplaintwas originally filed againstRespondentin 1997. In June2003the

hearingofficer setthecasefor hearingto begin September23. Despiteall that

availabletime, Complainantwaiteduntil September19, 2003, to identify what

Complainantbelievesto be critical opinionsto supportits complaint. Everyaction

takenby Respondentfrom thatpointforwardwasareasonableeffort to defend

againstthenewand surpriseopinionsubmittedby Complainant.

12. In any event,it is beyondquestionthat this caseis readyfor final preparationfor this

Board’sdisposition. Respondentrequeststhatthis Boardnot imposethe“death

penalty”requestedby Complainant,partlybecauseit would be inequitableto

Respondentto precludeits Counselfrom filing aresponsebrief merelybecause

Counselhasbeenextraordinarilybusy,partlybecausethedelayhasnotbeenentirely

thefaultof Respondentin any event,but ratherComplainantis directly responsible

for alargeshare,andpartly because,in point offact,no brief to which Respondent

wasto respondhadbeenfiled until recently.

13. Respondentinsteadrequeststhat it be granteduntil October22, 2004—justovertwo

weeksafterthesubmittalof this response—asafinal deadlinewithin whichfor

Respondentto file its brief. Counselhasreviewedhis file anddeterminedavery

reasonableopportunityto file thebrief within this time frame.

WHEREFORERespondent,JERSEYSANITATION CORPORATION,requeststhat

thisBoarddeny the“Motion for Sanctions,Requestto CloseRecord”submittedby Complainant,

grantto Respondentuntil October22, 2004,within which to file its responsebrief, andgrantto

Respondentall suchotherandfurtherrelief asthis Boarddeemsjust andappropriate.



Respectfullysubmitted,

JERSEYSANITATION CORPORATION,
Respondent,

By its attorneys
HEDINGER LAW OFFICE

By:St~~dingei’~%~

HEDINGER LAW OFFICE
2601 SouthFifth Street
Springfield,IL 62703
(217)523-2753phone
(217)523-4366fax
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JERSEYSANITATION CORPORATION,
an Illinois corporation,

Petitioner,

ILLINOIS ENVIRONMENTAL PROTECTION
AGENCY,

Respondent.

)
)
)
)

RECE~VED
CONTROL BOARDCLERK’S OFFICE

) PCBNo. 97-2
) (Enforcement)
)
)
)
)

OCT - 82004
STATE OF ILLINOIS

Pollution Control Board

NOTICE OF FILING AND PROOF OF SERVICE

The undersignedcertifies that an original and nine copiesof the foregoing
Responseto Motion for Sanctionswere serveduponthe Clerk of the Illinois Pollution
ControlBoard,andone copy to eachof thefollowing partiesof recordin this causeby
enclosingsamein an envelopeaddressedto:

DorothyGunn,Clerk
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100 W. RandolphSt., Suite 11-500
Chicago,IL 60601

CarolSudman
HearingOfficer
Illinois Pollution ControlBoard
1021 N. GrandAvenueEast
Springfield,IL 62794

JaneMcBride
Office ofAttorney General
500 SouthSecondStreet
Springfield,IL 62706

with postagefully prepaid,andby depositingsaid envelopein a U.S. PostOffice Mail
Box in Springfield, Illinois before7:30 p.m. on October6, 2004.

v.

HedingerLaw Office
2601 SouthFifth Street
Springfield, IL 62703
(217)523-2753phone
(217) 523-4366fax
Thisdocumentpreparedon recycledpaper


